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IN THE HIGH COURT OF SOUTH AFRICA 

(WESTERN CAPE DIVISION, CAPE TOWN)  

CASE NO: 6776/2016 

DATE: 15 JUNE 2016 

In the matter between:  5 

NKOSIYABO LEONARD MACAKATI  APPLICANT  

And  

MONIQUE MARCIA LARRY   1 s t  RESPONDENT 

A V DAWSON & CO   2n d  RESPONDENT 

REGISTRAR OF DEEDS   3 r d  RESPONDENT  10 

 

EX TEMPORE JUDGMENT 

 

ROGERS J 

 15 

In th is appl icat ion the appl icant seeks speci f ic performance of  

a deed of  sale in which he is the purchaser and the f i rst 

respondent the seller.    

 

In the hearing before me the appl icant has been repres ented 20 

by his at torney,  Mr Sharuh, and the f i rst  respondent by Mr 

Walters.  The second and th ird respondents abide the court ’s 

decis ion. 

 

Because th is is a c la im for f inal  re l ief ,  the matter must be 25 
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decided on the basis of  the facts asserted by the responden t 

(which is how I  shal l  refer to the f i rst  respondent )  and by the 

appl icant to the extent  that  the appl icant ’s fact  are admit ted by 

the respondent.  I  do not th ink ,  though, that  there are in fact 

any mater ia l  d isputes of  fact.  5 

 

The deed of  sale was entered into during March 2015. Clause 

2 required an in i t ia l  payment of  R300 000 to be made with in 30 

days of  acceptance ; the balance was to be paid to the 

conveyancer  when cal led for against  registrat ion of  the 10 

property to the purchaser.  In terms of  c lause 6 the costs of  

t ransfer were to be paid to the conveyancer at  least  20 working 

days pr ior to the scheduled date of  t ransfer.  There was a 

suspensive condit ion re lat ing to the sale of  a property by the 

appl icant .  That condit ion was t imeously fu lf i l led.  15 

 

Clause 16.1 contained the fo l lowing clause:  

 

“ I f  the purchaser fa i ls to pay any amount due in terms of  

th is agreement or commits any breach thereof and fa i ls 20 

to remedy same with in 7 (seven) days of  receipt of  

wri t ten not ice to this ef fect ,  then the sel ler shal l  forthwi th 

be ent i t led,  but  not  obl iged,  without prejudice to any 

other r ights or remedies which the sel ler may have in 

law, including the r ight  to c la im damages , to cancel this 25 
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agreement,  in which event the purchase r shal l  forfe i t  a l l  

monies paid to the sel ler  or h is agents in terms hereof  as 

genuine pre-est imated damages…”  

Certa in other remedies were also set  out .  

 5 

As I  have said , the appl icant paid the in i t ia l  amount of  

R300 000. On 5 August 2015 he paid a further R200 000 

towards the purchase pr ice.  However,  he fa i led thereaf ter ,  

despite numerous requests ,  to pay the outstanding part  of  the 

purchase pr ice,  namely R100 000.  Furthermore,  on 9 Apri l  10 

2015 he was not if ied that the t ransfer costs would amount to 

R12 020, 50 and th is ,  too,  he fa i led to pay despite a number of  

requests.    

 

On 22 January 2016 the conveyancers,  being the f i rm Yvette 15 

Cloete & Associates  ( ‘YCA’) ,  addressed a let ter to the 

appl icant in which they demanded payment in the sum of 

R112 020, 50 with in seven days of  receipt  of  the not ice.   The 

demanded sum was the outstanding balance of  the purchase 

pr ice,  namely R100 000 , and the aforesaid costs of  R12 020, 20 

50.  YCA’s not ice stated that ,  fa i l ing payment with in seven 

days,  their  instruct ions were to cancel the agreement with 

immediate ef fect in terms  of  c lause 16.   

 

Through his present attorney ,  the appl icant on 26 January 25 
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2016, in a let ter to YCA, requested an indulgence to the end of  

March 2016. YCA repl ied on 27 January 2016 stat ing that  their 

instruct ions were that  the respondent was not wi l l ing to indulge 

the appl icant with further extensions as he had been given 

ample opportuni ty and that var ious agreements had been 5 

entered into between the part ies to sett le the outstanding 

balance which the appl icant had refused or fa i led to comply 

with.  

 

On 1 February 2016 the appl icant caused a sum of  R112  000 10 

to be t ransferred into YCA’s  bank account.  YCA conf irmed on 

10 February 2016 that  the amount had been received and 

invested in their  trust  account.  The appl icant ’s attorney then 

directed queries to YCA to f ind out about the t ransfer.  On 10 

March 2016 YCA advised the appl icant ’s at torney that  upon 15 

applying for a new rates f igure f rom the municipal i ty they had 

ascerta ined that  another f i rm of  at torneys ( th is was the second 

respondent f i rm –  ‘AVD’) had already done so in re lat ion to the 

a sale of  the property to d if ferent  purchasers, ie new 

purchasers of  the property.  20 

 

The appl icant ’s at torney on 11 March 2016 threatened an 

appl icat ion to compel the respondent to pass t ransfer.  I t  seems 

that  YCA batt led to obtain instruct ions f rom the respondent.   

There was then communicat ion between the appl icant ’s 25 
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at torney and the new conveyancers ,  AVD, on 22 Apri l  2016. 

AVD not if ied the appl icant ’s at torney that  they had obtained 

instruct ions f rom the respondent to proceed  with registrat ion to 

the new purchasers ,  their  instruct ions being that  the sale to 

the appl icant had been cancel led.   5 

 

The present appl icat ion was then launched as a matter of  

urgency on 25 Apri l  2016. An inter im order was granted on 28 

Apri l  2016, at  wh ich stage the respondent seems not yet  to 

have had not ice of  the appl icat ion .  The return day was 10 

extended on 13 May 2016 and the appl icat ion for f inal  re l ief  

was postponed for argument today.  

 

I  ra ised with Mr Sharuh the quest ion whether the new 

purchasers of  the property,  the Jardins,  should not  have been 15 

jo ined since the re l ief  sought by the appl icant would have the 

ef fect  that  the respondent could not g ive t ransfer to them. He 

was incl ined to agree that their  r ights were af fected by the 

re l ief  c la imed. In view of  the conclusion ,  I  have reached on the 

appl icat ion i t  is  unnecessary to express a f inal  view on 20 

whether the Jardins should have been jo ined though I  th ink 

they probably should have been.  

 

The respondent stated in her answering af f idavi t ,  which was 

f i led on 11 May 2016, that  when the seven day period 25 
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ment ioned in the demand of  22 January 2016 expired and the 

appl icant had st i l l  not  paid the demanded sum , she considered 

the agreement as cancel led.  She says she was under the 

impression that  the deed of  sale was cancel led,  which is why 

she proceeded to sel l  the property to other purchasers.  She 5 

says she had elected to cancel but  i t  only came to l ight  in the 

course of  preparing the answering papers that ,  due to an 

oversight ,  a further let ter of  cancel lat ion had not actual ly been 

addressed to the appl icant.  To the extent  necessary the 

cancel lat ion was not if ied by way of  the answering papers and 10 

by way of  a formal let ter at tached to the answering papers.  

 

The respondent ’s opposit ion is based on the appl ican t ’s fa i lure 

to comply t imeously with the demand of  22 January 2016 and 

the respondent ’s cancel lat ion pursuant thereto.  I f  one reads 15 

the formal not ice of  cancel lat ion  as at tached to the answering 

papers one might th ink that  the only ground of  cancel lat ion 

asserted was that the late payment of  1 February 2016 was 

short  by R20.50. However,  i t  is  t r i te law that  i f  a party is 

ent i t led to cancel ,  the statement in the not ice of  cancel lat ion 20 

of  an incorrect  ground or of  one part icular ground does not 

preclude the party f rom relying on other grounds if  they in fact 

existed at  the t ime of  the cancel lat ion  (see Telcordia 

Technologies Inc v Telkom SA Ltd 2007 (3) SA 266 (SCA) para 

166).  .  25 
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Three quest ions thus appear to fa l l  for decis ion.  ( i )  The f i rst  is 

whether the la te payment of  R112 000 on 1 February 2016, 

assuming for present purposes that  i t  is to be t reated as 

payment in fu l l ,  precluded the respondent f rom cancel l ing 5 

because she had not g iven not ice of  cancel lat ion at  the t ime 

the late payment was received. ( i i )  The second point ,  i f  the 

f i rst  were decided in favour of  the appl icant ,  is whether h is 

fa i lure to pay the sum of R20.50 ent i t led the respondent to 

cancel the contract .  ( i i i )  A th ird quest ion is whether,  i f  the 10 

respondent had the r ight  to cancel the contract,  she lost  that 

r ight  because she only formal ly gave not ice of  the cancel lat ion 

on 11 May 2016.  

 

In regard to the quest ion whether the payment made on 1 15 

February 2016 was late,  seven calendar days ,  calculated f rom 

date of  receipt  of  the letter of  22 Janu ary 2016, which on the 

appl icant ’s own version was received the same date by emai l ,  

takes one to Fr iday 29 January 2016. I f  the re levant days are 

calendar days,  payment on 1 February 2016 was late.  Mr 20 

Sharuh submit ted that  I  should interpret  the word “days ”  in  

c lause 16.1 as referr ing to court  days because not ice under 

c lause 16 would be a precursor to legal act ion.  I  reject  that  

submission.  

 25 
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The word “days ”  in  i ts ordinary connotat ion refers to calendar 

days.  The word in c lause 16.1 appears in a contract .  The 

Interpretat ion Act 33 of  1957 thus does not apply because that 

Act  appl ies only to the interpretat ion of  laws. In any event ,  I  

may add, the Interpretat ion Act in i ts reference to the 5 

computat ion of  t ime would not assist  the appl icant . The only 

grace which the Act would extend in the case of  interpretat ion 

of  laws is  that  i f  a period would otherwise expire on a weekend 

or a publ ic hol iday i t  is  extended to the next  working day.  In 

the present case the seven day period expired on Friday 29 10 

January 2016, which was a working day.       

 

Insofar as the rules of  court  are concerned, the def in i t ion 

therein of  court  day is expressly l imited to the word “day”  

where i t  appears in the ru les of  court  or court  orders. In the 15 

Superior Courts Act  i tself ,  the word “day”  does not mean a 

court  day but a calendar day.  Accordingly ,  the payment on 1 

February 2016 was late.    

 

This then ra ises the quest ion whether the respondent was 20 

precluded f rom cancel l ing because she had not not if ied the 

appl icant that  she was cancel l ing the  contract  pr ior to YCA’s 

receipt  of  the late payment. Neither s ide in their  heads of  

argument squarely addressed th is issue or referred to the 

re levant authori t ies.  The posi t ion is ,  however,  c lear.  Clause 25 
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16.1 of  the deed of  sale is what is known in our law as a lex 

commissor ia ,  namely a r ight  to cancel the contract  upon the 

happening of  a speci f ied event ,  whether or not  in common law 

the event in quest ion would just i fy cancel lat ion. The general 

understanding of  the expression lex commissor ia  wi l l  be found 5 

in the work by Van der Merwe et  a l  Contract:  General 

Pr incip les  4 t h  Edi t ion at  299 and footnote 129.   

 

I f  a debtor fa i ls to comply with the t ime period contained in a 

lex commissoria ,  the credi tor ,  upon the expiry of  that  per iod , 10 

has an accrued r ight  to cancel the contract . Late performance 

by the debtor cannot deprive the credi tor of  th is r ight .  This was 

set t led in the case of  Boland Bank Limited v Pienaar  1988 (3) 

SA 618 (A).  See also Van Wyk v Botha & Others  2005 (2) Al l  

SA 320 (C) paras 53-55;  Galaxias Propert ies CC v Georgiou  15 

2013 ZAGPJHC 399 para 38 which is a judgment of the fu l l  

bench of  the Gauteng High Court .  The general  ru le is a lso 

referred to by the learned authors of  Contract : General 

Pr incip les op ci t  at 356-357. 

 20 

From this i t  fo l lows that  at  the end of  Fr iday 29 January 2016 

the respondent acquired a r ight  to cancel the deed of  sale 

which the appl icant could not  cure by late payment.  

 

I t  is  convenient next  to consider the quest ion whether the 25 
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respondent lost  th is r ight  because she only gave f ormal not ice 

of  cancel lat ion on 11 May 2016. The general  pr incip le is that  a 

delay,  even an unreasonable delay,  in exercis ing a r ight  of  

cancel lat ion wi l l  not  deprive the party of  the r ight  to cancel.  

The r ight  wi l l  only be lost  i f ,  in  a l l  the circumstances,  i t  can be 5 

shown by the other s ide that  the party with the r ight to cancel 

e lected to abide by the contract  rather than cancel i t .  The 

passing of  t ime may be one of  the factors f rom which such an 

elect ion can be inferred but the passing of  t ime does not in 

i tsel f  lead to that  conclusion.  See Mahabeer v Sharma  1995 (3) 10 

SA 729 (A) at  736.   

 

The appl icant d id not  in h is papers al lege that  the respondent 

had waived her r ight  to cancel or had elected to abide by the 

contract .  On the assumpt ion that  the point  is nevertheless 15 

open to the appl icant , based on the evidence before me I  do 

not th ink that  the appl icant has establ ished that  the 

respondent e lected to abide by the contract  rather than cancel 

i t .  The demand of  22 January 2016 was wr i t ten against  a 

backdrop of  a delay of  many months and a number of  previous 20 

demands. When the appl icant sought an indulgence and a 

further extension of  t ime on 26 January 2016 , th is was 

prompt ly refused in uncompromising terms.   

 

Al though YCA, who had been appointed to deal wit h the 25 
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t ransfer of  the property to the applicant ,  received the money 

into their  t rust  account ,  that  was because i t  was an electronic 

t ransfer of  funds . Al though YCA acknowledged that  they had 

received the money, i t  does not appear that  they had 

instruct ions to take further steps to process the t ransfer of  the 5 

property to the appl icant.  The Investec account ,  into which 

in ter a l ia the sum of  R112 000 was paid and which seems to 

have been held in t rust  for the applicant ,  does not show any 

withdrawals for expenses af ter 1 February 2016.   

 10 

We know that  the respondent proceeded to sel l  the property to 

new purchasers .  That is indicat ive of  an intent ion not to abide 

by the sale to the appl icant .  Al though not communicated by 

way of  a formal not ice of  cancel lat ion ,  the fact  of  the sale to 

new purchasers was apparent in the communicat ion by YCA to 15 

the appl icant ’s at torney on 10 March 2016.  As I  have 

indicated,  on 22 Apri l  2016 there was an unequivocal 

statement by the new conveyancers,  AVD , that  according to 

their  instruct ions the agreement with the appl icant had been 

cancel led.   20 

 

While the respondent ’s subject ive intent ions may not be 

decis ive,  i t  is  c lear that  subject ively she did not  intend to 

abide by the contract .  Also ,  I  do not th ink there were enough 

other c ircumstances which would have created in the mind of  a 25 
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reasonable person in the appl icant ’s posit ion a bel ief  that  the 

respondent had posi t ively e lected to abide by the contract .   

 

Accordingly,  I  do not th ink that  the respondent lost  her r ight  to 

cancel ,  even if  the f i rst  proper act of  cancel lat ion was the 5 

let ter of  11 May 2016.  

 

In the l ight  of  th is conclusion i t  is  unnecessary to decide 

whether,  i f  I  had decided the above issues against  the 

respondent ,  I  could have held that  the appl icant nevertheless 10 

fa i led to purge his defaul t  because he short -paid by R20.50. I  

must say that  i f  I  had been compel led to decide that  quest ion I 

th ink I  would have decided i t  against the respondent . Al though 

the contract  does say that  the r ight  of  cancel lat ion ar ises i f  the 

purchaser fa i ls to pay “any amount ”  due in terms of  the 15 

agreement ,  th is must surely st i l l  be subject  to the maxim  de 

minimis non curat  lex,  a maxim  which f inds appl icat ion in a 

d iverse range of  legal contexts.  I  cannot bel ieve that  the 

part ies could have intended  such an inf in i tesimal short 

payment to be the sort  of  non -payment to which clause 16 20 

would apply.  This is not  to say that  the appl icant was not st i l l  

obl iged to pay that  addit ional sum but I  very much doubt 

whether the respondent was ent i t led to cancel on  that basis.    

 

I t  is  a lso unnecessary ,  in  the l ight  of  the conclusions I  have 25 
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reached, to decide whether the short  payment of  R20.50 was 

not in any event covered by interest  which had accrued on the 

amount held in trust  by the conveyancers in the Investec  

account previously ment ioned.  

 5 

From everyth ing I  have said ,  i t  fo l lows that  the appl icat ion 

cannot succeed.   

 

In regard to costs , i t  seems unnecessary to make any order in 

re lat ion to 28 Apri l  2016 because the respondent had not as 10 

yet  engaged at torneys and thus did not  incur costs in respect 

of  that  day.  In regard to the costs of  13 May 2016 , on which 

occasion the case was postponed to today ,  I  th ink costs should 

fo l low the result .   

 15 

One f inal  matter concerns the appl icant ’ s heads of  argument.  I  

indicated to Mr Sharuh during argument that  I  d id not  feel  that 

h is c l ient  should be obl iged to bear the costs of  their 

preparat ion or of  the appearance today. I  took Mr Sharuh 

through his heads of  argument ,  indicat ing why a number of  the 20 

issues he had addressed did not  ar ise in th is case at a l l  and 

why on a number of  issues which might have been re levant the 

submissions appeared to be based on American or Engl ish law 

rather than our own law. Mr Sharuh was incl ined to leave th is 

in my hands.  I  do not intend to make any formal order but  my 25 
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d irect ion to h im is that  he should not  charge his c l ient for the 

preparat ion of  heads or for h is appearance today. He is ,  of  

course,  ent i t led,  in accordance with any agreement he has with 

h is c l ient ,  to charge for the preparat ion o f  the af f idavi ts in the 

appl icat ion.    5 

 

The fo l lowing order is therefore made.  

 

THE APPLICATION IS DISMISSED WITH COSTS INCLUDING 

THE COSTS RESERVED ON 13 MAY 2016 .  10 

 

  

 

                                       __________________________ 

                                                     ROGERS J                                    15 

  

   

  


